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1. Republic of India v. Deutsche Telekom AG
([2024] 1 SLR56) ([CHBWLT. >>HR—JL LR
#FHIPT (Singapore Court of Appeal(S > 7R—)L
TEERET) ; LT TSGCAL &WWND,) (&, &kt
FIOBE(CHIRT U e ZBESD C L Zm Ml EE
BOERZZRDRIMN DIz, CDRICEL. SGCA (&,
NEDOHRDOXAR(CHENWTEEICHEIIETNTLD
[Transnational issue estoppel (ERNZERE) | D

Court of Appeal Decision - Can
Arbitration Award Debtor Re-Litigate
Jurisdictional Issues in Another
Court?

Introduction

1. In The Republic of India v Deutsche Telekom
AG [2024] 1 SLR 56, the Singapore Court of
Appeal (the “SGCA”) dismissed a party’s
attempt to re-litigate issues previously
determined by the court of the seat of the
arbitration (the “seat court”). In this regard, the
SGCA held that the doctrine of “transnational
issue estoppel”, which is well-established in the
context of foreign judgments, likewise applies in
international commercial arbitration.
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This decision promotes finality and certainty in
international arbitration in preventing an award
debtor from derailing enforcement proceedings
by re-litigating the same issues in each
jurisdiction in which the award is sought to be
enforced.

Background of the Dispute

3.

This decision concerns an award issued by a
tribunal against the appellant, the Republic of
India, in a Switzerland-seated arbitration.

The respondent, Deutsche Telekom, a German
company, commenced arbitration against India
in 2013 pursuant to a bilateral investment treaty
between Germany and India, alleging that India
had wrongfully terminated a satellite leasing
agreement between an Indian state-owned
entity and a company of which Deutsche
Telekom was a shareholder. Following the
tribunal’s issuance of an interim award in favour
of Deutsche Telekom on 13 December 2017,
India made an unsuccessful application to the
Swiss court (i.e., the seat court) to set aside the
award. Subsequently on 27 May 2020,
Deutsche Telekom obtained a final award of
USD 93.3 million.

Subsequently when Deutsche Telekom
proceeded to enforce the final award in
Singapore, India applied to resist enforcement
on the same grounds that had been rejected by
the Swiss court.

In the first instance judgment, the Singapore
International Commercial Court dismissed
India’s application to resist enforcement on the
premise that the Swiss seat court’s judgment
had a res judicata effect precluding India from
resisting enforcement in subsequent
proceedings on the same grounds that were
raised before the Swiss court. India then
appealed to the SGCA.

Key Takeaways from the Judgment

7.

The SGCA dismissed the appeal on the
grounds of transnational issue estoppel.

© 2024 Nagashima Ohno & Tsunematsu



NAGASHIMA OHNO & TSUNEMATSU

8.

10.

11.

SGCA (&. [Transnational Issue Estoppell MZE/4
ZISH THRRNTND:

—f%89(C. [Transnational Issue Estoppell @
[RAIDTF T, S>HR—ILDFRFHRDOHEEE
(F. BT 9 DHEDFHFIFFDHIR THT= NIz
Bz (BE) D ETF3CEZZOS5NTLY
3. [Transnational Issue Estoppel | MDEF(E
RDEEDTHD:

(i) SHEDHIRE., > HR—ILICHBNT
AGRTEDEDTRIFNUIIRSIAL,
IRDE, (1)ARRICDVWTOREIY
MOEEHERTRIFNEIRST . (2)
LEHIR(E AFF (S U TE RS
BEEZE L. N DIEHDIERZE T
DHHFRICKD TIRESNIEEDTH
D, RUOG)FAGRICDESMAMNRNC
ETHD,
FITUENEICBIFDFRROS >
HR=IVCHFDFHREDOB T, 15
B(CHEENRIFNIIRS R,
Estoppel (Z2RS) " RAEIEE. 7
TIDHRICBWTHIIA ENTZE
DER—TRITNIEEIRSIRN,
HEDHENS > HR—ILDRFRBICK T D
HBEY. SEOHAN 3 (CERZMN DEKRIRER
N (Sufficiently Serious and Material Error)
ZEATVNDIHEERE. [Transnational issue
estoppel] (C(Z—EBFEISINEH B,

(a)

(if)

(iii)

(b)

SGCA (&. [Transnational issue estoppell D[RA]
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11.

The SGCA reiterated the requirements for
transnational issue estoppel:

(@) Generally wunder the doctrine of
transnational issue estoppel, parties in
Singapore  court proceedings are
estopped (i.e. prevented) from raising
issues that have been decided in a prior
foreign court judgment. The test for
transnational issue estoppel is as follows:

(i) The foreign judgment must be capable
of being recognised in Singapore,
meaning that it must (1) be a final and
conclusive decision on the merits; (2)
originate from a court of competent
jurisdiction that has transnational
jurisdiction over the party sought to be
bound; and (3) not be subject to any
defences to recognition.

(i) There must be commonality of the
parties to the prior foreign proceedings
and the proceedings in Singapore.
(i) The subject matter of the estoppel
must be the same as that which has
been decided in the prior judgment.
(b) There are some limited exceptions to
transnational issue estoppel, including
where the foreign judgment conflicts with
the public policy of Singapore or the
foreign judgment contains a sufficiently
serious and material error.

The SGCA held that besides foreign judgments,
the doctrine of transnational issue estoppel is
also applicable to a seat court's decision
regarding the validity of an arbitral award.
Transnational issue estoppel respects the
parties' choice of arbitral seat in a principled
manner. By making that choice, the parties
have chosen a jurisdiction that will have
primacy in relation to many matters concerning
the arbitration. In line with that, the enforcement
court should ordinarily give effect to the prior
decision of the seat court.

The SGCA added that transnational issue
estoppel also alleviates the problem of
inconsistent judicial outcomes between the
enforcement and the seat courts, and limits the
extent to which matters determined by a
competent seat court can be re-litigated, thus
reducing the wastage of time and resources.

In the present case, the SGCA found that the
test for transnational issue estoppel was
satisfied, and none of the exceptions applied
India was therefore precluded from bringing the
same jurisdictional objections before the
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12.

13.

Singapore courts.

Comments

This case is a welcome decision for award
creditors looking to enforce an award in
Singapore as award debtors cannot frustrate or
delay enforcement proceedings by re-litigating
issues that have already been determined by
the seat court, unless the limited exceptions

apply.

Additionally, under this new precedent, it
appears that whichever jurisdiction that first
determines any challenge to an award would
generally be the final arbiter on the issue.
Accordingly, an award debtor seeking to
challenge an award should therefore weigh the
strategic and legal merits of doing so by way of
a setting aside application in the seat
jurisdiction, against that of waiting to resist
enforcement before an enforcement court,
before making a considered decision to take
either course.

[BEE /Author]

Bertrice Hsu (Nagashima Ohno & Tsunematsu Singapore LLP)

bertrice_hsu@noandt.com

Bertrice Hsu is a Singapore-qualified attorney based in the firm’s Singapore office. She has
represented clients at all levels of the Singapore judicial system, as well as in domestic and
international arbitrations, mediations, neutral evaluations, and adjudications. Her main areas of
practice include commercial, financial, and insurance-related disputes. She graduated from the
National University of Singapore in 2018, and was admitted to the Singapore bar in 2019.
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[Frustration & Force Majeure(RaEJ#10)] 2024 £ 5 Atw=7+—7. JE>O— (K&, S2HR—ILE -
REEBSEND)TlE. R TEHRD—DEUTIFrustration(IS5 A L—2 3>, [BITAREE) NG D EH5E
L& U7z, Frustration (. BRZEZEDS E)LO—(KER)CEFBOMEZTY ., s, AaiihE. walEsE
IO—ETHB IS A(ZHEE Force Majeure EVWDHEEERIKR, IS XETY)HEROMET. BAZED
Z< DEALXDORZEH - ZRFEHRCBEHBUET, eNRIFTERL, \RETE, JE>O-BDEHN, JE>O0-—HF
AELTOER T DIEEAEDERCARHARENDDFT . 2R EOEFORITHARECIZ > ITBEEREVWDE
KT ZEHBUCTVBRIICEZIFTIN. BABEELTE. ZBZEDISICBBLTHBIRETLL
SH?

(JE>O-MSHARTMA] AEAE T4 £EATES. JED O0-0OFEARBEAKRCEFEENROEER
TY. HL<ETEHNEHDE ETHEENZHNCEARNICHRET D ETIEHUH T, LBHRIEE D DIIRMNER
5N3DTY, LIZA> T ZRTARAMNZRE T DD THNIE. AR HNBATHDIHDIERER]. OF
AFABENECE E S (CENLUBEEEOLDIVIENZEDIDN - BEEEEZNDIONZ. ULOoMDRET DN
ENBDET, EENG D TEHIRN (T2 O)ENMN TUVRITNIERENMAERES S5 S EHIRNEZDET
SHEITEAREZNCE<KESNET). AIDZHDRENMDIMNDHELA. BEEHNTLSER U TUVIERN
standard form d>—2 FIDIC Condition of Contract for Construction, Multilateral Harmonised Development
Bank(MDB). 2010 OARBHLAME 19 £(d. 13EEEHDFEIT. CNIFRUTHERDIFITIERS, INTE
BORRVDT, ¥ (Particular Conditions) TR 2DONEETY .

(ZEILO—-CBIFBIAREMANO - RO REME 2] o T, B4 llldma [RaAl R38N
»3 (RVER) | o2 E)LO-BIXESTLL DN ? 2020 FASOIOFH. WAWBSREOCTOS Y bl
HHREZT. WBAWBREDOREDIATNMAIOREICIEUFE UIE(EW D TEERN EIRES DD D(E5EE - fE
3B ARAEBIZISRDT, TOMDEEBFEWVCERZHER UZIZITTIN), BiRFHIC RWEETIEIhohere
gewaltl( R-1WiEFBEDRER T (EIforce majeurel T, RWYERZEHRTOEREF(E 1 BFIDHFDKIDSTTY); X
R > 5&Tfuerza mayor]; 7R)L bA3JLEEIforca maiorl; REEEIAAFIAI (AT - IEAF TELVRL). TlEH
AEZHRIZEDINEVWDS &, TRAHA] ([CBHRNICERT D 6 BIFTOHTT . ExlE. £<HDFCEA. BRE
XA ERT DA ADIFIER] (. VMERIORESE] (R 274 ) - [KIMFEDRRZE] (B 275 %) GKIMFEDR
iE). BEEDSEE] (K 348 %, BIEOHTE). [EXREBOIFAII(R 419 £, BHEANETOEEEDORE). &
FLREESE R (R 609 %) - [EBAICLDHERI(R 610 £)(EEEBOMRE)TT . BROEDSRIZHICEEYT S
DlF, B=EBLSWNWTUL DN, ERCHZ<BBEERD. THER - THIDEE - EE1®. AaihSRCHLT S
TZHDNBIERZH#NEETIMN VD IEBEICF(TEZNDHRST . FTEZRH - BEMHEEN - VI D
I/ AT LAMERENTERELUET). BAREZHICIFATRREFMIGSEELRVNDTY .,

(2 EILO—-EBIFIDAAFNHQ - EXEIFTIFREEDRN]  MEDKS(C. BREEH(IC(EARTRAOAD
EklIHO>THE. BEEN - BFESEZNICEOEFTER TEDLDIRBEIBHTARNL., ZEEEIAEH
HDIOFEENRND T, TREEEIEA TS H — /- ADEERIKE | W RaIH 780 HIEDFEHDHIR
ITEFEYT., SSICTHRIA T BERNETICEUMBBEOREITHEZNZOMDEFROREFRRRUES| Lot
RBERCBS U TEBEOEDICRIDCENTERVBHICKIDEDTHD EEE, CDRDTRVI(E 415
Zl1E)ESN., (REMDIECDMBEBEDEDICIRT D ENTERVNWERITH D EFEEINTLDZSH. 0]
FLA (S K> TEITHATIRE - BESNZR O THMEBAEITICED HEEBESENE LRV, EVWDSiEmHH
BEINTVWBREWSCBEFRVWKLSCBONET . 20IO0SY—EUT. A ASHENRERTHE - THI%
EBUTEREESICIIEBAETEERIEERESE)ZENRN. EVWDTECRDDTLLDIN. EDREL
THE. FEHFAEEADOFNDIZH (CHE U TEBIERDBIC DWW TIEMERL EVWDSREIC(FEDDH D FE
Ao BH. FEURINERSRVDIE. (BEEFEVNEFVZE)RTMAERE. w3 UBEITZIAREEICT D
DIFTERL<, DUBSREOHESI T, R HSBSHNHET IMECRDBEITNBITEND. ELWDHBED
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BHEEEITDCEEHDTULL DM, FRHRBRKED., BEETH TOKGNES - REKICLD. BITHAT
AJEEE R BIHEE). UNUIRIRIE TIL. [FrustrationlH'Z2#I0 87T ] 2l ET3DICH L. S E)LO—BD
FUNFEBANETIESRE)SEEARELETDIEDTYT (AXTEDOLDICHRESNTEFBFELEAN. [EHBE
DEDICIBITBDCENTERVERH] EBEINTNBDTY), HBARZHRTREEET IRE L. [BITAEI(R
412 %MD 2) - EEICLSRBRVVER(E 542 % 1151 8)TH3 EBONEITHN. JE>O—D(Frustration] B4K
ZHRELUIZEBDTIESDFERA. DED. [Frustration (& [AEF NI OTIE>O-hR]. TlEHODEEA. H
5C2%. JE>O0-BTHE. ERNNDFMRAIAENNIREZREITDDTY .,

ZHRADRENEEM] UEDOXSC. IREHRDIEVWSEIRBERES EILO-BEROEDTIN, &
TBOME - BIRDAH TIE. RAEIAAHBHEICKDEANEERSCEUDBEICHLLENEEBA. ZHIRIET, &D
BN (CATRODBHOHREED THEMRINE. RRICHRTRNFIENFRELULRIC, HAFEMTEREN—
HEI. OEVWEE([CIMFLELIEENTEDET . ZHFICEFHUFECLDITFRANMUNESREGE, HEHQ
RN E IR ZER) | [RBEEE 12 EEH DT IN (NS IR (CEANRIAZARE LRVRD . REJH
NEHESNDHERMENTY). KDBBRRIBEZENRVRD ., HEOECRDODAETY, S E)LO—BD
—EBODEH(PIZ(E. R - BBRE)C(FE AEFRA TN TS IFBEEDRA INES ERESNTL
FI, L. INSOREN. EANICEDKISIMZEISERASNDIOMNE. HF ULEBABTERVL, BETD
DIC(FREARIREERE - 5577 - DX BMINBTL & S ERORIEA(L. TFED, TFED, S5(CKEEREOFHND
EVWSEECEZITHELONEENERONEY. BABELUTE. CTHEORESNTVDIESRIADHEE
PXKEDEERICEDNT, EOXSBREANRUIITINSHDDN. TDHBEICIFEDKISN - BIBEFT DD
. EORERFICEBZERODIONEGENZONEXER. AELEEXLTLOND ULIZIFREHNDIZD
DZZIRIAZRE L TH DN, RENCEEBLEEZXDTLL D,
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Singapore Office’s Dispute Resolution Team
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ZDMDZRDDIEF (HIEREN S DRRIAY — EXZRHLET . BRE. SHAR—IVECRSITHRARR
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With both Singapore qualified and Japan qualified lawyers, Singapore Office’s dispute resolution
team handles various international dispute resolution cases including international arbitration under
SIAC and ICC rules. We handle cases ranging from large-scale business transactions, M&A, joint
ventures and real estate development to construction projects and more. We go beyond Japan and
Singapore law if necessary when disputes span other applicable fields of law, working with external
lawyers.
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This newsletter is given as general information for reference purposes only and therefore does not constitute our
firm’s legal advice. Any opinion stated in this newsletter is a personal view of the author(s) and not our firm’s official
view. For any specific matter or legal issue, please do not rely on this newsletter but make sure to consult a legal
adviser. We would be delighted to answer your questions, if any.

NAGASHIMA OHNO & TSUNEMATSU www.noandt.com

T100-7036 HEZRFBFRAEXAON_TEH7&HE25 I PFI—
JP Tower, 2-7-2 Marunouchi, Chiyoda-ku, Tokyo 100-7036, Japan

Tel: 03-6889-7000 (General) Fax: 03-6889-8000 (General) Email: info@noandt.com
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Nagashima Ohno & Tsunematsu, based in Tokyo, Japan, is widely recognized as a
leading law firm and one of the foremost providers of international and commercial legal
services. The firm’s overseas network includes locations in New York, Singapore,
Bangkok, Ho Chi Minh City, Hanoi, Jakarta®* and Shanghai. The firm also maintains
collaborative relationships with prominent local law firms. The approximately 600
lawyers of the firm, including about 50 experienced lawyers from various jurisdictions
outside Japan, work together in customized teams to provide clients with the expertise
and experience specifically required for each client matter. (*Associate office)
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