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Introduction

The Labour Contract Act (the LCA) serves as the primary legislation governing labour 
contract relationships in Japan. It codifes established case law principles and sets 
out the basic rules oS labour contract relationships as civil law provisions. The Labour 
,tandards Act (the L,A) prescribes minimum standards Sor labour contract relationships 
andH to ensure complianceH provides Sor administrative supervision and criminal sanctions 
Sor violations. The Industrial ,aSety and qealth Act (the I,qA) stipulates rekuirements 
Sor wor-place health and saSety. In the feld oS collective labourUmanagement relationsH 
the Labour 'nion Act (the L'A)H as the Soundational legislationH defnes jlabour unionsjH 
grants normative eSSect to collective agreementsH provides protection Sor legitimate union 
activities and prohibits unSair labour practices.

The enSorcement oS employment law is overseen by the Labour ,tandards Inspection 
OPce. This regulatory authority is empowered to issue corrective recommendations Sor 
violations oS employment lawsH including the L,A and the I,qA. In cases oS serious 
violationsH the Labour ,tandards Inspection OPce may conduct investigations and reSer 
cases to prosecutors Sor potential criminal proceedings.

Labour disputes are generally adRudicated in the ordinary courts in accordance with the 
Code oS Civil Frocedure and the xules oS Civil FrocedureH under a threeUtiered court 
system comprising district courtsH high courts and the ,upreme Court. The ,upreme 
CourtH howeverH only accepts appeals raising constitutional kuestions or signifcant legal 
issues. ;or individual labour disputesH parties may also fle a petition Sor labour tribunal 
proceedingsH which are simplifed procedures designed to conclude within a ma2imum oS 
three sessions. These proceedings are heard by a panel consisting oS a Rudge and two 
labour tribunal members. Farties may raise obRections against the tribunaljs decisionH in 
which case the dispute is automatically transSerred to the ordinary courts.

Arbitration agreements concerning Suture individual labour disputes are considered invalid 
under Japanese law0 thereSoreH arbitration clauses in employment contracts are interpreted 
as invalid and unenSorceable. qoweverH parties may enter into an arbitration agreement 
aSter a dispute has arisen.

Year in review

The Japanese government has been encouraging companies to raise wagesH and in 5¥51H 
the national average minimum wage was raised to 86H664 per hour.

An amendment to the Comprehensive Fromotion oS Labour Folicies Act is scheduled 
to ta-e eSSect in 5¥57. This amendment will rekuire employers to implement measures 
to protect employees against harassment Srom customers. Employers will be legally 
obligated to ta-e proactive steps to prevent and address such harassmentH including the 
implementation oS clear internal policies and support systems Sor aSSected employees.

Signi[cant cases

Employment Law | Japan Explore on Lexology

https://www.lexology.com/indepth/employment-law/japan?utm_source=TLR&utm_medium=pdf&utm_campaign=Employment+Law+-+Edition+16


 RETURN TO SUMMARY

,upreme Court Rudgment oS 57 April 5¥53

In JapanH employers are generally aSSorded broad discretion to transSer employees to 
diSSerent positions or locations (Rob transSers)H provided there is a business necessity and 
the transSer is not motivated by unSair reasons or purposes.1]f In recent yearsH there has 
been a notable increase in disputes involving employees who reSuse transSer orders.

This ,upreme Court decision is signifcant in that it is the frst to clearly address the validity 
oS transSer orders in situations in which there is an agreement between the employer and 
employee restricting the employeejs Rob type or duties. The ,upreme Court held that iS such 
an agreement e2istsH the employer lac-s the authority to order a transSer that contradicts 
this agreement without obtaining the individual employeejs consent.

In practiceH e2plicit RobUtype limitation agreements are rare in Japan. The e2istence oS 
an implied agreement is oSten disputedH particularly in the case oS employees with high 
levels oS e2pertise or specialised s-ills. ThereSoreH it is advisable Sor employers to clearly 
and e2pressly reserve the right to order changes to employeesj Rob types or duties in 
employment contracts or wor- rules to avoid ambiguity and potential disputes.

To-yo qigh Court Rudgment oS 59 April 5¥5W

This case involved a dispute over whether removing a Semale employee Srom the position 
oS team leader and reassigning her to a managerial role without subordinates Sollowing her 
return Srom maternity and childcare leave constituted a violation oS Article :H Faragraph W 
oS the Ekual Employment Opportunity Act and Article 6¥ oS the Child Care and ;amily Care 
Leave ActH which prohibit the adverse treatment oS an employee who ta-es maternity or 
childcare leave.12f

The To-yo qigh Court Sound thatH even in the absence oS a Sormal demotion or reduction 
in base salaryH the lowering oS the kuality oS wor- and the impairment oS Suture career 
development amounted to adverse treatment.

Ghen reassigning employees returning Srom childcare leaveH employers should ta-e into 
consideration not only economic detriment but also the impact on the employeejs career 
development.

Basics o4 entering into an employment relationship

Employment relationship

Ghen hiring employeesH employers are rekuired to provide written notifcation oS the 
terms and conditions oS employment. Ghile an employment contract signed by both 
parties  is  not  mandatoryH  it  is  recommended to  ensure  that  an  employee is  Sully 
aware oSH and understandsH the terms and conditions oS employment and to avoid 
any misunderstandings. The L,A13f rekuires that certain matters be specifedH including 
contract durationH renewal criteria Sor f2edUterm contractsH wor- location and duties 
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(including their scope and any discretion to change them)H wor-ing hoursH wagesH grounds 
Sor termination and dismissalH retirement allowanceH e2penses borne by employeesH saSety 
and hygiene mattersH vocational trainingH wor-Urelated accidentsH disciplinary actions and 
leave oS absence.

'nder the L,AH1-f the ma2imum duration oS a f2edUterm employment contract is generally 
three yearsH though in practiceH f2edUterm employment contracts are Srekuently set 
at one year and renewed. IS the total duration oS consecutive f2edUterm employment 
contracts e2ceeds fve yearsH employees are legally entitled to rekuest conversion to an 
indefniteUterm employment contract.

Changes  to  terms oS  employment  generally  rekuire  the  individual  consent  oS  the 
employeeH particularly Sor important terms such as wages or wor-ing hours. AlternativelyH 
changes  may  be  made  through  revisions  to  wor-  rules  by  Sollowing  the  legally 
rekuired  processH  which  includes  soliciting  employeesj  opinions  on  the  proposed 
changes. Any disadvantageous changes must not only be reasonable but must also 
Sollow thorough consultation with an employee representative or the maRority union. IS 
substantial disadvantages could occurH compensatory or transitional measures should be 
implemented to mitigate them.

Frobationary periods

IS an employer hires an employeeH the employer may set a probationary period to observe 
the employeejs wor- attitude and Rob perSormance over a certain period beSore ma-ing a 
fnal decision on the employeejs permanent employment. Although there are no specifc 
legal restrictions on the length oS probationary periodsH they are typically set at between 
three to si2 months.

IS the employer decides not to confrm the employeejs permanent employment during or at 
the end oS the probationary periodH it must issue a notice oS dismissal. IS an employee has 
been employed Sor more than 63 daysH at least W¥ daysj notice is rekuired Sor dismissalH 
even during the probationary period.

Even Sor termination during or at the end oS the probationary periodH the restrictions on 
dismissal as provided in Article 67 oS the Labour Contracts Act apply. AccordinglyH the 
employer must have Rustifable grounds Sor dismissalH such as poor wor- perSormanceH 
unsatisSactory wor- attitudeH  inability to perSorm dutiesH  although the threshold is 
somewhat rela2ed compared to the ordinary dismissal oS employees who have completed 
their probationary period.

Establishing a presence

A Soreign company that continuously conducts business in Japan must oPcially appoint a 
representative and register with the commercial registry. qoweverH iS the Soreign company 
does not conduct business in Japan (other than mar-et research) or iS the employee 
wor-s remotely Sor the Soreign companyH it may hire employees in Japan without being 
oPcially registered. ,uch employeesH howeverH cannot be enrolled in social insurance or 
labour insurance without the company having a physical presence (such as a branch 
or subsidiary) in Japan. ThereSoreH in practiceH direct employment may not be a viable 
optionH and it is common Sor a Soreign company entering the Japanese mar-et to engage 
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independent contractors. It is essential to ensure that independent contractors do not 
constitute an agent permanent establishment (FE). An agent FE arises when a person 
acts in Japan on behalS oS a Soreign company (the principal) andH in doing soH habitually 
concludes certain contractsH or habitually plays the principal role leading to the conclusion 
oS such contracts that are routinely concluded without substantial modifcation by the 
principal. IS the Soreign company is deemed to have an agent FE in JapanH it would be ta2ed 
on the income attributable to the agent FE unless the activities underta-en by the agent 
are oS a preparatory or au2iliary nature. qoweverH there is an important e2ception to the 
agent FE. IS the agent is an independent agent and acts Sor the principal in the ordinary 
course oS its businessH such agent would not be treated as an agent FE. The independent 
agents must be legally and economically independent.

A Soreign company may also hire employees through a dispatch agency. qoweverH in 
practiceH the user company must appoint a responsible person to supervise or manage 
employment matters related to dispatched wor-ersH and this person is rekuired to be an 
employee or director oS the company. In practical termsH it might be diPcult Sor a Soreign 
company to Sulfl these obligations.

IS  a  company  hires  employeesH  it  must  enrol  them in  social  insurance  (including 
health insurance and employeesj pension) and labour insurance (including employment 
insurance and industrial accident insurance). The company is also rekuired to withhold 
ta2es when paying salaries. Employeesj share oS social and labour insurance premiums is 
deducted Srom their salary.

Restrictive covenants

Case law permits nonUcompete clauses in employment contracts to the e2tent that they 
are reasonable and necessary to protect the companyjs legitimate business interests. 
Ghile nonUcompete obligations during employment are generally considered validH 
postUemployment nonUcompete obligations are subRect to strict Rudicial scrutiny to protect 
an employeejs Sreedom oS occupation. Ghen determining the validity oS nonUcompete 
obligationsH the courts consider Sactors such asM (6) the e2istence oS a legitimate business 
interest0 (5) the employeejs position and access to sensitive or confdential inSormation0 (W) 
whether the scope oS restriction is reasonable in terms oS type oS the prohibited activitiesH 
geographical area and duration0 and (3) the adekuacy oS any compensation provided.

In additionH under Japanese lawH employers and employees may agree to prohibit the 
employee Srom soliciting the employerjs customers or employees aSter terminationH 
provided that (6) there is a legitimate business interest0 (5) the restriction is reasonable 
in scope0 and (W) it does not interSere with Sree competition.

Wages

Gor-ing time
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Employers must not rekuire employees to wor- more than eight hours per day or 3¥ hours 
per wee-H unless a written labourUmanagement agreement (-nown as a jW7 Agreementj) 
has been concluded and fled with the relevant Labour ,tandards Inspection OPce.156
f Ghere such an agreement has been entered intoH overtime remains subRect to strict 
statutory limitsH and penalties apply Sor violations. KenerallyH overtime is limited to 31 hours 
per month and W7¥ hours per year. In e2ceptional circumstancesH overtime may e2ceed 
these limits but must not surpassM 95¥ hours per year0 6¥¥ hours (including holiday wor-) 
in any single month0 an average oS 4¥ hours per month over any period oS two to si2 
consecutive months. Overtime e2ceeding 31 hours per month is only permitted Sor up to 
si2 months per year.

'nli-e overtime wor-H there are no legal restrictions specifcally limiting lateUnight wor- 
(defned as wor- perSormed between 6¥pm and 1am). qoweverH an additional premium 
must be paid Sor lateUnight wor-. Kiven that e2cessive lateUnight wor- can place undue 
burden on employeesH it is advisable to implement lateUnight wor- arrangements in a 
limited and controlled manner.

Overtime

Employers are rekuired to pay enhanced rates (overtime premiums) to employees SorM (6) 
overtime wor-0 (5) statutory holiday wor- (one day per wee- or Sour days over a SourUwee- 
period)0 and (W) lateUnight wor-.17f The applicable statutory rates are as SollowsM

6. Overtime wor-M 51 per cent oS the regular wage rateH with a higher rate (1¥ per cent) 
Sor hours e2ceeding 7¥ per month0

5. ,tatutory holiday wor-M W1 per cent oS the regular wage rate0 and

W. LateUnight wor-M at least 51 per cent oS the regular wage rate. 

As mentioned in the previous subsectionH there are strict legal limits on overtime hoursH and 
e2ceeding these limits is prohibited even iS an employer pays the premium Sor overtime 
wor-.

;or jpersons in positions oS supervision or managementjH the regulations under the L,A 
concerning wor-ing hoursH brea-s and holidays do not apply.18f ConsekuentlyH there is no 
obligation to pay enhanced rates Sor overtime wor- or statutory holiday wor- in relation to 
employees in such positionsH providedH howeverH that enhanced rates must still be paid Sor 
lateUnight wor-.

In practiceH employers sometimes pay overtime premiums by including compensation Sor 
a certain amount oS overtime wor- within the base salary (commonly reSerred to as a jf2ed 
overtime allowancej). ;or this method to be recognised as a valid payment oS overtime 
premiumH the wages Sor standard wor-ing hours and the overtime premium must be clearly 
distinguished in the employment contract or wor- rulesH speciSying the number oS overtime 
hours or the amount paid as overtime premium. IS actual overtime wor- e2ceeds the hours 
covered by the f2ed overtime allowanceH the employer must pay the additional amount 
due.

Foreign workers
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;oreign wor-ers are rekuired to have a status oS residence and a visa0 howeverH provided 
that they engage in wor- permitted under their status oS residenceH there are no restrictions 
on the number oS Soreign wor-ers that may be employedH and they may wor- throughout 
the validity period oS their status oS residence. Employers are rekuired to veriSy the status 
oS residence and its e2piry date when employing Soreign wor-ers to prevent unlawSul 
employment. All employers are rekuired to submit a notifcation to the Employment 
,ecurity OPce when hiring or terminating the employment oS Soreign wor-ers.

Ta2es and social insurance Sor Soreign wor-ers areH in generalH ekuivalent to those Sor 
Japanese wor-ers. Ghere a bilateral social security agreement has been concluded with 
the Soreign wor-erjs home countryH e2emption Srom enrolment in the Japanese social 
security system may be granted.

;oreign wor-ers  wor-ing in  Japan are  protected under  Japanese labour  law.  The 
mandatory provisions oS Japanese labour law apply ekually to Japanese and Soreign 
wor-ers wor-ing in Japan. The validity oS a dismissal oS a Soreign wor-er is also assessed 
in accordance with Japanese labour law standards.

Global policies

Internal disciplinary rules are not rekuired by law0 howeverH iS an employer wishes to 
introduce themH they must be incorporated in the wor- rules. Gor- rules must be fled with 
the relevant Labour ,tandards Inspection OPce where there are 6¥ or more employees.19f 
Gor- rules can be in English but the Japanese translation is necessary Sor fling. Frior to 
flingH the employer is rekuired to obtain a written opinion Srom an employee representative 
or the maRority labour union. Individual employee signatures are not rekuired. qoweverH the 
wor- rules must be communicated to employees through posting on the company intranetH 
storing on company serversH email distribution or through other appropriate means.

The wor- rules must set Sorth wor-ing hoursH wages and termination oS employment. In 
additionH the Sollowing matters must be addressed in the wor- rulesH where the relevant 
systems e2istM

6. retirement allowance0

5. bonus0

W. leave oS absence0

3. wor-Urelated sic-ness or inRury0

1. disciplinary actions0 and

7. other wor-ing conditions applicable to all employees.

Employers are rekuired to establish rules on the handling oS employeesj  personal 
inSormation and data securityH  as well  as implement policies aimed at  preventing 
harassment.
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Frovided that the wor- rulesH including disciplinary provisionsH are properly implemented 
and communicated in the companyH theyH including the disciplinary provisionsH apply to 
employees. qoweverH in practiceH they are incorporated into an employment contract by 
reSerence to the relevant rules.

Parental leave

Employees are entitled to maternityH paternity and childUnursing care leave.

;emale employees are entitled to ta-e maternity leave Sor si2 wee-s (63 wee-s Sor multiple 
pregnancies) prior to childbirth and eight wee-s Sollowing childbirth.1?f Bale employees are 
also entitled to paternity leave oS up to Sour wee-s within eight wee-s Sollowing childbirth.U
1]0f Employees are generally entitled to childcare leave until their child reaches one year 
oS age.1]]f Childcare leave may be e2tended where special circumstances e2ist (such as 
inability to secure daycare Sor their child).

Employees may also be entitled to ta-e leave Sor childcare purposesH such as nursing sic- 
childrenH accompanying them Sor vaccination or attending school entrance ceremonies.

KenerallyH these Sorms oS leave are unpaidH as employees may receive benefts under 
health insurance and employment insurance. ,ome employers may grant paid leave as 
part oS company benefts. Employers are prohibited Srom subRecting employees who utilise 
parental leave unSavourably (including through dismissalH demotion or salary reduction).

Translation

Employers are rekuired to notiSy employees oS the -ey terms and conditions oS employment 
in writing. There is no statutory rekuirement Sor the language or translation into JapaneseH 
but the language oS the oSSer letterH  employment contractH  wor- rules or any other 
documents related to terms and conditions oS employments is rekuired to be such that 
the employee can readily understand it. Gor- rules are rekuired to be established and fled 
with the Labour ,tandards Inspection OPce iS the employer regularly engages 6¥ or more 
employeesH and the fled version must be in Japanese or accompanied by a Japanese 
translation iS it is prepared in a diSSerent language.

Employee representation

In JapanH employee representation in the wor-place is ensured through either a maRority 
labour union (which is a labour union comprising the maRority oS employees at the 
wor-place) or through an employee representative selected Srom among all employees at 
the wor-place.

This  representative  participates  in  -ey  labour  mattersH  including  concluding 
labourUmanagement agreements (Sor e2ampleH labourUmanagement agreements on 
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overtime) and providing written opinions regarding the creation or amendment oS wor- 
rules.

A maRority labour union must comprise the maRority oS all employees at the wor-placeH 
including nonUregular employeesH such as partUtime wor-ers. Labour unions are protected 
under the Labour 'nion ActH and when a maRority union rekuests collective bargaining with 
the employer regarding the conclusion oS labourUmanagement agreements or the creation 
and amendment oS wor- rulesH the employer is under a duty to negotiate in good Saith. 
'nRustifed reSusal by the employer to do so constitutes unSair labour practice. In such 
casesH the maRority labour union may apply to the Labour xelations Commission Sor a 
remedy order.

Gith regard to the employee representativeH one or more must be elected Srom among the 
employees at the wor-place through a democratic process (such as voting or a show oS 
hands) that clearly reDects the support oS the maRority oS employees. jFersons in positions 
oS supervision or managementj are not eligible Sor selection as employee representatives. 
The election oS the maRority representative must be conducted with a clear e2planation 
oS its purposesH such as the conclusion oS a W7 Agreement or to provide an opinion on 
proposed wor- rules. Ghile there are no specifc statutory regulations regarding the term 
oS oPceH employers are rekuired to confrm that the maRority representative has the support 
oS the maRority oS employees at each Runcture when acting as the maRority representativeH 
such as when concluding labourUmanagement agreements. The Srekuency oS meetings 
between employers and maRority representatives is not statutorily regulated but meetings 
must be held in accordance with any applicable collective agreements.

It is prohibited to treat an employee representative or members oS a labour union 
unSavourably by reason oS their role as a representative or as a member oS a labour union. 

Data protection

xekuirements Sor registration

In JapanH the Act on the Frotection oS Fersonal InSormation (the AFFI) regulates the 
processing oS personal inSormation. The AFFI is enSorced by the Fersonal InSormation 
Frotection Commission (the Commission)H the data protection authority. Companies are 
not rekuired to register with the Commission. Ghile Companies are not rekuired to speciSy 
the types oS inSormation they collect or processH they are rekuired to (6) speciSy the 
purposes Sor which they intend to process personal inSormation and (5) process personal 
inSormation only to the e2tent necessary to achieve the specifed purpose. xegarding 
notifcation rekuirementsH iS companies directly collect personal inSormation in writingH they 
must clearly speciSy the purpose oS use at the time oS collection. In other casesH companies 
must either notiSy the data subRects oS the purpose oS use or ma-e it publicly available.

As e2plained in the j,ensitive dataj sectionH companies must obtain employeesj consent 
beSore collecting sensitive personal inSormation relating to them. E2cept in the case oS 
sensitive personal inSormationH companies are not rekuired to obtain employeesj consent 
Sor the collection oS their personal inSormation.
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The AFFI rekuires companies to ta-e necessary and appropriate measures to ensure the 
security oS personal data including preventing lea-ageH loss or damageH and to e2ercise 
necessary and appropriate supervision over employees processing personal data. In 
additionH the Kuidelines on the Act on the Frotection oS Fersonal InSormation (Keneral 
Edition) rekuire companies to limit the employees who can access personal data and adopt 
technical saSety measures.

CrossUborder data transSers

Ghile companies are not rekuired to register crossUborder data transSers with the 
CommissionH they may transSer personal data outside Japan only iS (6) employeesj prior 
consent is obtainedH (5) the thirdUparty recipient is located in a country recognised by 
the Commission as providing the same level oS protection Sor personal inSormation as 
Japan (currentlyH the European Economic Area and the 'z) or (W) the thirdUparty recipient 
has implemented measures to continuously ensure a level oS protection ekuivalent to 
that rekuired under the AFFI (Sor e2ampleH by entering into an appropriate data transSer 
agreement with the thirdUparty recipient). In the case oS (6)H the AFFI also rekuires thatH 
prior to obtaining consent Sor crossUborder personal data transSersH companies are rekuired 
to provide employees with (6) the name oS the Soreign country0 (5) inSormation on the 
protection oS the personal inSormation in the Soreign countryH obtained in an appropriate 
and reasonable manner0 and (W) inSormation in relation to the measures ta-en by the 
thirdUparty recipient Sor the protection oS personal inSormation.

,ensitive data

'nder the AFFIH inSormation relating to raceH creed (religion)H social statusH medical records 
(health)H criminal record and records oS having been a victim oS a crime are classifed 
as sensitive personal inSormation. ,ubRect to certain e2ceptionsH companies must obtain 
consent Srom employees prior to collecting sensitive personal inSormation relating to them. 
,ensitive personal inSormation may not be disclosed to third parties without the individualjs 
consentH e2cept in cases where statutory e2ceptions apply.

Yac-ground chec-s

There are no statutory limitations directly preventing companies Srom conducting 
bac-ground chec-s. qoweverH oPcial databases Sor such chec-s are e2tremely limited 
in JapanH  and there is  no oPcial  method Sor  conducting credit  or  criminal  record 
chec-s. In practiceH bac-ground chec-s are typically conducted with the applicantjs 
consent in accordance with applicable regulations. In particularH as mentioned in the 
j,ensitive dataj sectionH employers must not collect sensitive personal inSormationH 
including criminal recordsH unless the applicantjs consent is obtained in accordance with 
the AFFI. ;urthermoreH the Kuideline on the Employment ,ecurity Act (the Kuideline) 
generally prohibits companies Srom collecting inSormation relating to (6) raceH ethnicityH 
social statusH Samily bac-groundH registered domicileH place oS birthH and other Sactors 
that may cause social discrimination0 (5) personal brieSs0 and (W) history oS labour 
union membership. The Kuideline also regulates the method oS collection oS applicantsj 
inSormation0 namelyH the applicantjs inSormation must be collected by lawSul and Sair 
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meansH such as collecting such inSormation (6) directly Srom the applicant0 (5) Srom a third 
party based on the applicantjs consent0 or (W)through sources made public by the applicant.

Electronic signatures

Electronical signatures are permissible in JapanH and their evidential value in court is 
provided Sor under the Act on Electronic ,ignatures and Certifcation Yusiness. ;urtherH 
electronic signatures are valid and enSorceable Sor oSSer letters and employment contracts. 
qoweverH while companies are rekuired to speciSy certain wor-ing condition in writingH 
these conditions can be provided electronically only iS rekuested by the employee.

Discontinuing employment

_ismissal

Companies are not permitted to dismiss employees without cause. Bore specifcallyH the 
LCA provides that a dismissal lac-ing obRectively reasonable groundsH and not considered 
appropriate under generally accepted social normsH constitutes an abuse oS the right 
oS dismissal and is invalid. E2amples oS grounds Sor dismissal typically set out in wor- 
rules and employment contracts includeM inability to perSorm duties because oS health or 
physical issues0 lac- or loss oS the s-illsH capacity and kualifcations necessary to carry 
out duties0 or any employee misconduct (including violations oS law or company rules 
or policiesH or criminal conduct). Ghile employers are generally not rekuired to notiSy a 
government authority or labour union oS a dismissalH they are rekuired to (6) give employees 
at least W¥ daysj advance notice oS dismissal or (5) pay employees their average wages 
Sor a W¥Uday period or more.1]2f This W¥Uday period may be shortened iS the employer 
compensates the employees Sor their average wages Sor each day by which the notice 
period is shortened. Employees do not have rehire rights and employers are not rekuired to 
oSSer suitable alternative employment. There is no statutory rekuirement to oSSer severance 
or other dismissal indemnitiesH provided that the dismissal is considered valid. IS the 
dismissal is Sound to be invalidH the employer is rekuired to reinstate the employee and pay 
bac-Upay. NeverthelessH as a result oS the diPculties in dismissing employeesH employers 
will oSten encourage employees to voluntarily resign by e2ecuting mutual separation 
agreements with severance payments. Companies are prohibited Srom dismissing (6) 
pregnant employees or those on maternity leaveH or within W¥ days Sollowing the end oS 
such leaveH and (5) employees during leave oS absence because oS wor-Urelated inRury or 
illness relatedH or within W¥ days thereaSter.1]3f _ismissal on the grounds oS nationalityH 
creed (religion)H social statusH labour union membershipH genderH or ta-ing childcare leave 
or Samily care leave is also prohibited.

xedundancies

Gith respect to dismissal Sor purposes oS downsi@ing a companyjs wor-SorceH case law has 
imposed stricter restrictions. KenerallyH courts rekuire that the Sollowing conditions and 
Sactors be met Sor such dismissal to be validM (6) the dismissal must have been unavoidable 
considering the companyjs fnancial or operational circumstances0 (5) the employer must 
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have made reasonable eSSorts to avoid an minimise the dismissals prior to implementing 
them0 (W) the selection oS employees Sor dismissal must have been made on obRective 
and reasonable criteria0 and (3) the employer must have observed due process prior to 
the dismissalH including prior consultations in good Saith with the labour union (iS any) or 
with the aSSected employees. IS W¥ or more employees are made redundant or otherwise 
leave a company Sor reasons not attributable to such employeesH the employer is obliged to 
submit a notifcation oS largeUscale employment change to the Employment ,ecurity OPce. 
Employees do not have rehire rights. In practiceH during consultations with the labour union 
or the employeesH the company will oSSer to e2ecute mutual separation agreements with 
severance paymentsH as part oS eSSorts to avoid dismissal. The notice periods and certain 
prohibition against dismissals stated in the previous subsection also apply to dismissals 
in the case oS redundancy.

Trans4er o4 business

In the case oS a mergerH employment agreements are automatically transSerred to the 
surviving entity and their terms and conditions are maintained. There are no statutory 
rekuirements Sor consultation withH or notifcation toH employees. qaving said thatH typicallyH 
employees are inSormed when the transaction is publicly disclosed. 

In the case oS a company split (demerger)H the employmentUrelated aspects oS a company 
split are governed by the Act on the ,uccession to Labour Contracts upon Company 
,plit (the Labour Contract ,uccession Act). 'nder the Labour Contract ,uccession ActH 
companies intending to implement a company split are rekuired to notiSy their employees 
and the labour union (iS any) oS matters relating to the company split. Companies are 
rekuired to discuss the details oS the transSer with employees and ma-e eSSorts to obtain 
their understanding and cooperation. IS a company (6) retains the employees primarily 
engaged in a business subRect to succession in the split companyH or (5) transSers 
employees not primarily engaged in a business subRect to succession to the successor 
companyH those employees may fle an obRection.

In the case oS a business transSerH the individual consent oS each aSSected employee is 
rekuired prior to closing to transSer the sellerjs employees to the buyer as part oS the 
transaction. 

In all types oS business transSers mentioned aboveH iS a collective agreement rekuires a 
consultation process with a labour unionH the employer must conduct prior consultation in 
accordance with such agreement.

Outlook and conclusions

As discussed in the jIear in reviewj sectionH employers will be rekuired to address customer 
harassment in anticipation oS the upcoming legislative amendment in 5¥57. ;urtherH in 
light oS the recent increase in disputes involving transSer ordersH it is advisable to review 
employment contracts and wor- rules.
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