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Introduction

A losing party in an international commercial arbitration may apply to the court at the seat of the arbitration
to set aside an arbitral award. If the seat court dismisses the application, will the losing party—in a different
jurisdiction such as where the award is to be enforced (typically, where the losing party’s assets exist)—
subsequently be prevented from relitigating an issue that the seat court had dealt with? This is where the
doctrine of transnational issue estoppel is relevant. A recent case in point is the 25 March 2026 decision by
the Supreme Court of India (the “Judgment”),” which has applied the doctrine of transnational issue
estoppel for the first time. This case is a significant addition to the trend of Asian jurisdictions increasingly
expediting the enforcement of arbitral awards.

Some private equity fund investors from India and Mauritius purchased shares in Financial Software and
Systems Private Limited (“FSSPL”), a digital payment services company in India. In so doing, the investors
entered into a Share Acquisition and Share Holders’ Agreement (the “SASHA”) with FSSPL and its promoters.
The SASHA provided for an exit mechanism for the investors to recover their investments if a qualified initial
public offering, which FSSPL and the promoters were obligated to cause, did not occur by a cut-off date. The
exit mechanism allowed the investors (i) to require FSSPL and the promoters to find a buyer for the investors’
shares at the Exit Price (which is defined in the SASHA), (ii) to require FSSPL to buy back the investors’ shares,
or (iii) if FSSPL failed to provide an exit for the investors, to implement a sale of 100% of the shares in FSSPL

' Nagaraj V Mylandla v Pl Opportunities Fund-l and others, Special Leave Petition (Civil) Nos 31866-68 of 2025 and 31945-
31947 of 2025.
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(including the shares held by the promoters) to a third party.

The qualified initial public offering did not occur by the cut-off date. While the investors sought to exercise
their rights per the exit mechanism, a sale of their shares at the Exit Price or a buy-back by FSSPL did not
materialise. The investors then commenced arbitration pursuant to the arbitration clause in the SASHA
which provided for arbitration in Singapore administered by the Singapore International Arbitration Centre
(SIAC) under the SIAC Arbitration Rules. They claimed damages on account of FSSPL’s and the promoter’s
breaches of the SASHA and sought relief to implement a sale of 100% shares in FSSPL to a third party.

The arbitral tribunal found in favour of the investors and issued an award in July 2024. The tribunal ordered
FSSPL and the promoters to pay damages being the Exit Price. Subsequently, the promoters applied to the
High Court of Singapore (i.e. the seat court) to set aside the arbitral award. The High Court dismissed the
promoters’ application in February 2025. The promoters did not appeal the High Court’s judgment.

The investors applied to the Madras High Court to enforce the arbitral award. The promoters objected to the
application. The Madras High Court dismissed the promoters’ objection, upheld the award, and confirmed
its enforceability. The promoters then appealed the Madras High Court’s judgment to the Supreme Court of
India, which led to the Judgment.

Transnational Issue Estoppel

One of primary issues that the Singapore Hight Court had earlier dealt with was a share buy-back issue. The
promoters contended that relief granted by the arbitral award amounted to a buy-back of shares by FSSPL,
which was prohibited under the Indian Companies Act. Since the award ordered (i) FSSPL and the promoters
to pay the damages being the Exit Price and (ii) the investors to surrender all their shares in FSSPL if the
damages are paid,? it effectively caused FSSPL to buy back the investors’ shares—according to the
promoters. The promoters’ case was that such prohibited buy-back could render the award unenforceable.

The promoters’ argument before the Singapore High Court was that the arbitral tribunal had failed to
consider the promoters’ defence regarding the buy-back issue and therefore the award had to be set aside.
However, the Singapore High Court rejected the promoters’ argument and held that the arbitral tribunal had
applied its mind to the buy-back defence. The Singapore High Court rejected the promoters’ argument
involving the Indian Companies Act, which in the court’s eyes was a disguised attack on the merits of the
arbitral tribunal’s view that holding FSSPL and the promoters liable to pay the investors damages in the
amount of the Exit Price would not effectively amount to FSSPL buying back the investors’ shares.

The Madras High Court held that as a result of the application of the doctrine of transnationalissue estoppel,
the promoters could not relitigate the buy-back issue since the Singapore High Court had already dealt with
the same issue and conclusively rejected it. The Indian Supreme Court in its Judgment agreed with the
Madras High Court and affirmed the application of transnational issue estoppel for the first time.

In this regard, the Indian Supreme Court affirmed a recent judgment rendered by the Singapore Court of
Appeal.® The three key points recapitulated in the Judgment are as follows:

® The application of the doctrine of transnational issue estoppel would effectively curb the propensity of
parties to relitigate settled factual issues taking advantage of the fact that they are before a different
court in a different jurisdiction. This would add value and augment the efficiency of arbitration as a
dispute resolution mechanism to settle cross-border commercial disputes.

2 In the arbitral proceedings, the investors offered to surrender their shares to FSSPL upon payment of the awarded damages
to avoid any possible double recovery.
3 The Republic of India v Deutsche Telekom AG [2024] 1 SLR 56.
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® The enforcement court (i.e. the Indian court in the present case) has jurisdiction to adjudicate a
challenge to a foreign award on the ground of the public policy of India under Section 48(2)(b) of the
Arbitration and Conciliation Act of India, which reflects Article V(2)(b) of the New York Convention.

® However, if a party whose contentions on the merits of a particular issue on facts have been rejected by
the seat court seeks review thereof by the enforcement court in the guise of challenging the award on
the public policy ground, the doctrine of transnational issue estoppel applies. Consequently, such
merits-based review by the enforcement court is beyond its jurisdiction and would be barred.

The Judgment concluded that once the seat court held that there was no buy-back of shares and only a
surrender of shares by the investors, as a result of transnational issue estoppel, that issue stood settled
once and for all and it is not open to the promoters to seek to reopen the same by way of a public policy
challenge under Section 48(2)(b) of the Arbitration Conciliation Act of India. The Judgment noted that the
public policy challenge would have been available only if the seat court had agreed that a share buy-back
effectively took place but did not set aside the award.

When it comes to investment projects or commercial transactions with Indian counterparties, an often-
preferred mode of dispute resolution is arbitration seated in Singapore (often as a neutral third country). This
mitigates the risk of delays associated with court proceedings in India. There are instances where Indian
parties on both sides still prefer arbitration in Singapore. Thus, arbitration in Singapore has a significant
place in India-related commercial transactions. Relatedly, the relationship between setting-aside
proceedings in Singapore and enforcement proceedings in India has drawn much attention as itimpacts the
enforceability of Singapore arbitral awards.

Against this backdrop, the Judgment has positive implications for Japanese (and other) companies’
decisions to invest in Indian entities or projects, which have been increasing in recent years. One of the
largestrisk factors regarding India-related investments has been investors being left with no practical means
to fully enforce its rights against Indian parties. The Judgment, however, endorses the possibility that robust
risk mitigation strategies such as providing for clear exit mechanisms and dispute resolution processes in
contractual documents would receive cross-jurisdictional support. This will potentially encourage foreign
investments in India or collaborations with Indian parties. In the context of India-related investments, it will
be increasingly important to have such risk-mitigation strategies in place and—once a potential dispute
arises—to develop consistent arbitration and litigation strategies which fully articulate, preserve, and fortify
one’s position every step of the way.
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