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Development — Structure and Asset Classes

Until the 1990s, it was customary for hotel opera-
tors to both own and manage their properties, and
third-party investment in hotel properties was limited
to acquiring hard assets and leasing them to hotel
operators on a fixed-rent basis. It was also difficult to
procure debt financing for hotel property investment.

Starting in the late 1990s, investment in hotel assets
through vehicles began to gain prominence, mark-
ing a clear separation between asset ownership and
hotel business operations. Structures such as GK-
TK (godo kaisha, a limited liability company funded
by equity investors under tokumei-kumiai arrange-
ment) and TMK (tokutei mokuteki kaisha — a special
purpose company used to securitise real estate and
other assets) enabled leveraged investment by insti-
tutional investors, while the hotel-focused REITs-NHF
(Nippon Hotel Fund Investment Corporation) and JHR
(Japan Hotel REIT Investment Corporation), both list-
ed in 2006, emerged in the public markets. TMKs and
J-REITs are, as a general rule, banned under the appli-
cable regulations from doing any business other than
investment. That is, in the case of investment in hotel
properties, they can lease the properties to hotel oper-
ators but they are not allowed to operate hotels by
themselves or retain managers to operate hotels in the
invested properties. (This is a tax exemption require-
ment which, if breached, results in corporate tax at
a rate of approximately 23.2%.) Similar restrictions
apply when the property is held in a trust (ie, where
the owner is a trust bank) under trust-related rules.
On the other hand, it has become standard practice
globally for asset owners to engage managers through
management contracts. In order to co-ordinate local
regulatory restrictions with worldwide trends, and to
fully enjoy the benefit of the increase in inbound tour-
ists, investors tend to use a structure in which the
investment vehicle (TMK, J-REIT or trustee) leases
the property to a special purpose company acting
as the hotel business owner, and the owner retains
an international or other capable operator. The rent is
usually variable depending on the profits distributed
to the hotel business owner under the management
contract. See Figure 1 for such structure.

Japan continues to present compelling investment
opportunities, particularly given the relative scarcity of
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luxury hotels. Of the Forbes Five-Star Hotels, London
has 21, New York 11, and Tokyo only 9. This supply
gap suggests significant potential for further invest-
ment.

In addition, the scope of investable assets has expand-
ed beyond traditional hotels to include branded resi-
dences, hotel condominiums, timeshares, etc. These
asset classes offer a notable advantage to investors,
as all or part of the invested property would be sold
soon after completion, enabling the early recovery of
invested capital. Some legal considerations relevant
to branded residences and hotel condominiums are
set out below.

Branded Residences and Hotel Condominiums
Overview and market context

Projects involving the subdivision and sale of devel-
oped hotel condominiums and branded residences
(residences branded with luxury hotel names) to indi-
viduals are a growing trend in Japan, centred in major
cities and resort areas. As stated below, branded
residences come in various types, each of which has
different legal implications. Although development is
accelerating, there remain significant legal ambigui-
ties from a Japanese law perspective, as discussed
in detail below.

Classification by type of rental programme
Mandatory rental programmes

In these programmes, owners are required at pur-
chase to agree that their units will participate in a
rental programme (often with fixed blackout dates for
personal use). The operator centrally markets, prices,
and manages the inventory.

If the owners’ economic return is tied to a centrally
managed business and they receive dividends from
that business rather than rent based solely on their
own unit, the interests offered to such owners could
be characterised as “interests in collective investment
schemes”, which are “securities” under the Financial
Instruments and Exchange Act (FIEA) and therefore
trigger offering/registration or exemption analysis.

Further, since the scheme involves real estate, the
Act on Specified Joint Real Estate Ventures may also

apply.


https://drive.google.com/file/d/1fabIFC1nGwfq_rXQEK_pmYW9wwJg3lXS/view?usp=sharing
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Optional rental programmes

These programmes allow, but do not require, own-
ers to place their units into a professionally managed
rental pool or agency.

Optionality reduces, but does not eliminate, the FIEA
risk noted above. The key is whether the economic
right is essentially a right to dividends from a cen-
trally run business (potentially a “collective investment
scheme”) versus rent from one’s own unit only.

Residence-only programmes

No rental programme is provided, and each owner
uses its own unit in a personal capacity or leases the
unit to a third party.

Classification by type of rental income calculation
method

Individual profit type

Each owner’s rental income is based on their specific
unit’s performance (own ADR or occupancy), after
programme fees and expenses. There is no cross
subsidisation among the units.

Because distributions are not tied to the profits of a
separate “invested business” beyond the owner’s own
real estate, this structure is less likely to be an “inter-
est in a collective investment scheme” but analysis is
fact-specific.

Pooled profit type

All units placed into the programme share revenue
(and sometimes expenses) and pro rata returns are
decoupled from the specific unit’s actual rental per-
formance.

Because investors contribute assets (their units) into a
centrally operated business and receive distributions
from that business’s profits, this frequently falls within
“interests in collective investment schemes” under
the FIEA, potentially requiring securities registration
or reliance on exemptions and appropriate opera-
tor registrations. Further, if the business is organised
under real estate joint enterprise structures, the Act on
Specified Joint Real Estate Ventures may also apply.
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Act on Unit Ownership of Buildings (tatemono no
kubun shoyu to ni kansuru horitsu)

Strata-titled building (kubun shoyu tatemono)

A strata-titled building is composed of two or more
units (sen’yu bubun) subject to independent owner-
ship titles. This is an exception to the principle that
only one real right can inhere in a single object, which
is otherwise taken for granted under Japanese law.

This is the only structure allowing for two or more
owners to hold full ownership of parts of a building
under Japanese law. Timeshare ownership and similar
systems are not available. This means that a strata-
titled building is the only structure that can be used for
branded residences or hotel condominiums in Japan.

A strata-titled building must be structurally divisible
and actually divided into several units, and the entire
building must be registered as strata-titled, with each
unit independently registered in the real estate reg-
istry. Even if the registration requirements are met, if
walls or doors are removed and all or part of the build-
ing or units are used as a whole, the building will be
deemed an ordinary building, or such combined units
will be deemed to constitute a single unit.

In addition to the foregoing, parties implementing a
strata-titled building structure must take into account
the special status of land versus building ownership
in Japan.

In many other jurisdictions (both common and civil
law), improvements or buildings on a parcel of land
are not separable from that land (for both freehold
and leasehold interests). They are subject to the same
title and the same transaction. Under Japanese law,
on the other hand, the land and the improvements are
completely separate assets. They can be owned by
separate persons and disposed of to separate per-
sons and/or in different deals. As a result of this legal
principle:

+ an owner of a building and its site may sell, lease,
or mortgage either asset to different persons;

+ when the owner of a building does not own the
land it is built on, the building owner needs the
right to use the land, such as a leasehold interest
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(including sub-leasehold), superficies right, or a use
right without payment (shiyo-taishaku);

* the leasehold interest on the land could be lost
when a preferred mortgage of the land is fore-
closed; and

« the building and the land cannot be leased togeth-
er under the same lease instrument.

In the case of a strata-titled building, this could result
in complications, because: (i) each individual unit
owner (typically there are many such owners) should
have its own right to use the entire building site; and
(i) because the sites tend to be quite large, the owner-
ship structure of the site can become complex. The
typical right to use the land under the Act on Unit
Ownership of Buildings is co-ownership of the entire
site by all unit owners, which is registered as the
“Land Use Right” with respect to the building in the
real estate registry. But the land use right is some-
times quasi-co-ownership of a leasehold interest in
the land, an agreement among the unit owners holding
ownership on parts of the site, or a combination of the
above. It is necessary to confirm the ownership of the
site, what right is or will be established for the unit
owners, as well as the documents to be executed to
secure such rights. As noted above, such right must
be given to each unit-owner; an agreement between
the hotel owner or the operator and the landlord is
not sufficient.

See Figure 2 for an outline of this system.

The Act on Unit Ownership of Buildings also regulates
the operation of strata-titled buildings. A strata-titled
building has a unit owners’ association (kanri kumiai),
the scope of oversight of which is limited, as a general
rule, to management of the common areas and land.
The association typically promulgates association
rules (kiyaku), some provisions of which bind all unit
owners, including future unit owners. Some provisions
of the rules, however, such as limitation of the use of
the units, are not binding without consent from the
owners.

Amendment of association rules, large-scale repairs,
reconstruction, etc, need a resolution at a unit own-
ers’ meeting (sokai). Voting rights are usually based on
the floor areas of units, but some votes also require
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approval from a certain number of owners, which
can make the management of branded residences or
hotels difficult.

See Figure 3 for an example of branded residence
structure.

A central challenge is how to ensure that hotel brand
standards are maintained in a building in which units
are sold to multiple individual owners. The unit own-
ers’ association under the Act on Unit Ownership of
Buildings differs fundamentally from a US homeown-
ers’ association or comparable bodies in other coun-
tries, meaning that structuring solutions from other
jurisdictions often cannot be directly implemented.

“Majority type” ownership (developer retains more
than 50% of the voting rights)

Where the developer retains more than half of the
voting rights in the management association, it can
maintain control through the following mechanisms:

* specifying in the association rules (kiyaku) that the
developer or its affiliates serve as manager and
that common areas will be managed by the man-
ager;

« setting restrictions on the use of common areas in
the association rules, which are binding on succes-
sors to unit ownership; and

« preventing purchasers from amending association
rules contrary to the developer’s intentions, since
the developer holds the majority of votes.

Risks when developer’s voting percentage is below
a majority

If the developer’s voting percentage falls below 50%
after unit sales, it retains veto rights regarding changes
to association rules but cannot unilaterally pass ordi-
nary resolutions (such as budget approvals), making
co-operation from purchasers essential. If the devel-
oper’s stake falls below 25%, changes to association
rules contrary to the developer’s intentions become
theoretically possible, creating a risk that provisions
regarding manager selection and authority could be
abolished. While contractual provisions between indi-
vidual purchasers and the developer restricting agree-
ment to association rule changes may be attempted,


https://drive.google.com/file/d/1IVVKuC2rrV48QAVGknSJdnL4RBTJ_0NH/view?usp=sharing
https://drive.google.com/file/d/1jiOpXjt9DXr2XSWO-LuNtzetSxGsF0G8/view?usp=sharing
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the validity and enforceability of such provisions under
Japanese law remain unclear.

Restrictions on exclusive area usage

Under a mandatory rental programme, where purchas-
ers allow the hotel operator to use their exclusive units
in exchange for compensation, management issues
regarding exclusive area usage do not typically arise
because the operator controls and manages those
areas. However, when rental programme participation
is optional, restrictions on exclusive area use — par-
ticularly regarding decorations and exterior uniformity
—may be necessary from a brand-standards perspec-
tive, and the extent to which such restrictions can be
established in the association rules requires careful
analysis.

Role of the manager

The Act on Unit Ownership of Buildings allows cor-
porate entities (including hotel operators or devel-
oper affiliates) to serve as manager. Selecting the
hotel operator or a developer-affiliated company as
manager and reflecting this in the association rules
contributes to stable operations and prevents replace-
ment by purchasers.

2025 amendments to the Act on Unit Ownership of
Buildings

In May 2025, Japan enacted amendments to the Act
on Unit Ownership of Buildings, effective from 1 April
2026. Key changes relevant to condominium hotels
and branded residence projects include:

» a mechanism allowing majority decisions by
owner-occupants (ie, excluding absentee owners),
which facilitates smoother operations where own-
ers are frequently absent or reside overseas;

« the introduction of a domestic representative for
overseas owners (after discussions in the legisla-
tive process, a “mandatory” domestic representa-
tive system was not introduced, but it is possible
to require overseas owners to appoint a domestic
representative by the association rules);

« stronger oversight and disclosure requirements
for management companies regarding conflicts of
interest; and

« the courts may appoint third-party managers for
unmanaged or “absentee” units.
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These reforms may assist branded residence devel-
opers in managing projects where many owners are
non-resident or internationally based.

Natural Parks Act: condominium-type hotel
developments in national parks

The Natural Parks Act Enforcement Regulations have
been amended to permit condominium-type hotel
developments as national park projects, subject to
strict conditions:

* rooms must not be established for the exclusive
use of specific individuals, and at least 70% of
total annual guest room nights must be available
for general use; and

« the project must include a fixed-term land lease
corresponding to the depreciation period of the
hotel building, or implement measures expected to
facilitate large-scale renovations or rebuilding.

This creates a significant constraint — projects that
allow purchasers unlimited personal use of their units
are unlikely to qualify for approval in a national park
setting.

Act on Specified Joint Real Estate Ventures

If a project pools multiple owners’ real estate into a
centrally operated lodging business and pays them
returns based on that business, the scheme can con-
stitute a “Specified Joint Real Estate Venture”, which
requires using a qualified operator, registration/noti-
fication, investor protection measures, and ongoing
supervision. This includes structures where owners
effectively “contribute” their units or the right to use
same to a joint enterprise that conducts real estate
transactions or management for profit.

As noted above, if participation in a rental programme
is required, and rental income and expenses are
pooled across units for the purpose of pro rata dis-
tributions from a central pot, the project would be at
a higher risk of constituting a “Specified Joint Real
Estate Venture”.

Financial Instruments and Exchange Act (FIEA)

If () owners contribute cash or other property, and
(ii) that contribution is used to conduct an “invested
business”, and (jiii) the owners are entitled to profits
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from, or distributions of assets from, such invested
business, the owners’ rights fall within the definition
of an “Interest in a Collective Investment Scheme”,
which is a “security” under the FIEA. Offering or solic-
iting then triggers disclosure and business operator
(often Type ll) registration rules. The definition is vehi-
cle agnostic and can apply even to a single investor.
There is no established consensus view on whether
owners’ rights under rental programmes — where hotel
revenue generated from the (pooled) use of condo-
minium units is distributed to individual unit owners
— constitute a regulated “Interest in a Collective Invest-
ment Scheme” under the FIEA. The applicability of
this regulation therefore requires careful case-by-case
analysis.

If an owner’s right under a rental programme is clas-
sified as a collective investment scheme, the devel-
oper or operator may need to register as a financial
instruments business operator, comply with investor-
protection disclosure requirements, and meet capital
adequacy standards under the FIEA. This represents
a major structural and compliance risk for developers
and operators.

As is the case with the risk of a “Specified Joint Real
Estate Venture”, if owners are required to participate in
a rental programme, and rental income and expenses
are pooled across units, decoupled from a specific
unit’s performance, the project would face a higher
risk of constituting an “Interest in a Collective Invest-
ment Scheme”.
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Hotel Business Act (ryokan gyo ho)

Whether a condominium hotel requires a licence
under the Hotel Business Act (ryokan gyo ho) depends
on the operational scheme. The Ministry of Health,
Labour and Welfare considers two key elements: (i)
whether the operator bears responsibility for maintain-
ing sanitary conditions; and (ii) whether guests use the
facility as their primary residence. Use for less than
one month is generally treated as falling within the
scope of “hotel business” and requiring a licence. The
entity maintaining sanitary conditions is responsible
for obtaining the licence.

Under a rental programme, if owners were to lease
their units to a hotel operator, there would be no doubt
that the hotel operator, as opposed to the owners,
would be required to obtain any necessary licence
under the Hotel Business Act. If the owners enter
into a management contract with the hotel operator,
rather than lease agreements, it would be advisable
to consult with the relevant public health centre that
has jurisdiction over the facility in advance, although
it would be reasonable to assume that, as with the
lease structure, it is the hotel operator, as opposed to
the owners, that is required to obtain any necessary
licence under the Hotel Business Act.
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