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Real Estate and REITs / Global Practice

I. Practical Considerations for LLC Joint Ventures in U.S. Real Estate
Development Investments

Against the backdrop of a maturing domestic market and the continued search for growth in overseas real
estate, Japanese companies have continued to expand their investments in U.S. real estate. Recent activity
by major Japanese residential players, including merger and acquisitions by Sumitomo Forestry and Sekisui
House of reputable local real estate companies, illustrates the continuing interest in the U.S. market,
particularly in residential and development-oriented opportunities. This newsletter focuses on a typicaljoint
venture structure in which a Japanese investor participates in a development project by forming an LLC with
a local real estate developer, and outlines key issues under the limited liability company agreement,
including capital contributions, distributions, management rights and exit strategies.

One key practical advantage of the joint venture structure is that the project can proceed after land
acquisition while leveraging the local developer's development track record, construction management
capabilities, lender relationships and leasing expertise. As the legal vehicle, a limited liability company
("LLC") is commonly used because of its pass-through tax treatment, limited liability and contractual
flexibility, although tax treatment should be confirmed on a transaction-by-transaction basis.

In a local joint venture structure, the Japanese investor and the local developer enter into a limited liability
company agreement ("LLCA") and form a joint venture LLC. Typically, the local developer serves as the
managing member ("MM") and is responsible for day-to-day operations, while the Japanese investor
participates as the non-managing member ("NMM"), contributing capital and monitoring the investment
through consent rights, information rights, document inspection rights and related protections.
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In this structure, the local developer will take the lead in communications with project-related parties,
including the land seller, title company, consultants, architect, general contractor and lenders. The
Japanese investor, on the other hand, negotiates the LLCA with the local developer and concurrently reviews
the land acquisition status, development approvals, environmental risks, zoning, the construction contract,
the construction loan agreement or term sheet, and the local developer’s track record and litigation history.
Because the LLCA operates together with the construction loan agreement, construction contract,
completion guarantee and related documents, consistency among these documents should be confirmed
at an early stage.

The core function of the LLCA is to allocate development risks, funding obligations, management authority
and exit rights between the MM and the NMM. In particular, the allocation of cost overruns, permitting risk,
construction risk and project completion risk is reflected in the provisions governing capital contributions,
distributions, management and exit rights. What follows are brief descriptions and functions of those core
provisions of the LLCA.

Capital Contributions

The capital contribution provisions typically address both the initial capital contribution used to fund land
acquisition and other closing costs, and additional capital contributions for development costs within the
approved business plan and budget. For cost increases outside the approved budget, the LLCA should
clearly allocate risks such as force majeure, inflation, increased leasing costs and construction cost
escalations; specify whether the contingency reserve is used first; and state whether any excess is borne by
the MM, shared pro rata, or treated differently depending on the cause. Notice and cure periods should take
into account the NMM’s internal approval process and cross-border remittance procedures. If a member
fails to fund, the LLCA may permit the other member to fund the shortfall and impose an economic
consequence on the defaulting member through a high-interest default loan to the LLC, dilution or other
negotiated remedies.

Distributions / Waterfall

The distribution provisions are centered on the waterfall, namely the order in which net operating proceeds
and capital proceeds are distributed. The waterfall is not only an accounting mechanism; it is the economic
expression of the agreement between the parties as to downside protection, return of capital and upside
sharing. It should distinguish current operating cash flow from sale or refinancing proceeds, specify reserves
and tax distributions, and address how member loans, default loans, dilution and promote payments
interact. A typical structure may provide for the following order of distributions:

(1) repayment of default loans or member loans to the LLC, if any, together with agreed interest
(2) preferredreturns on capital contributions

(3) return of capital, taking into account any dilution adjustments

(4) proratadistributions until the agreed target IRR or other hurdle is achieved

(5) thereafter, a promote to the MM, with the remaining proceeds distributed as agreed

The practical issues are often found in the definitions and mechanics: whether the preferred return
compounds, whether IRR is calculated before or after taxes and fees, whether interim promote payments
are subject to clawback, and whether default loan repayment or dilution materially reduces the NMM’s
economics before residual distributions begin.
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Management / Major Decisions

Management provisions should clearly separate the MM’s operating authority from the NMM’s approval and
monitoring rights. While the terms of these provisions will always be deal-specific, for the purposes of this

newsletter, the practical allocation can be summarized as follows:

MM authority

Day-to-day project operation within the approved | Information rights, document inspection rights and
business plan and budget, including coordination | periodic reporting sufficient for the NMM’s internal
with the seller, title company, consultants, | monitoring

architect, general contractor and lenders

’ NMM protections / major decisions

Ordinary  course contracts,
construction administration
parameters

leasing  and | Consent over material contracts and amendments,
within  agreed | affiliate transactions, material design changes and

non-minor change orders

Capital calls and budget administration within the | Consent over budget amendments, capital calls
approved budget and agreed contingency reserve | outside the approved budget, budget overruns

beyond thresholds and use of contingency reserves
outside agreed parameters

within delegated authority

Financing, disposition and dispute decisions only | Consent over material borrowing or refinancing,

negative pledges, sale of material assets,
admission of new members, litigation
commencement or settlement, insurance changes
and bankruptcy filings

to keep the project moving

Notice, meeting and deemed approval procedures | Response periods should account for Japanese

internal approvals and remittance timing; deemed
approval should be limited or replaced with

deemed rejection for fundamental matters

Exit / Deadlock

Deadlock, default and exit provisions are also important elements of an LLCA. If the members cannot agree
on a major decision, or if an event of default occurs, the LLCA should identify the available mechanism and
its practical function. The main mechanisms can be summarized as follows:

Measures and Remedies

Escalation to senior management

Description

Gives the parties a short period to resolve a major-decision
deadlock before a more disruptive remedy is triggered

Buy/sell provision

Allows one member to name a price and the other to decide
whether to buy or sell at that price; this can be a sensitive
discussion point where the parties have different funding
capacity

Put/call option

Permits a member, upon specified triggers, to sell its interest to
the other member or buy the other member’s interest at an

agreed price or formula
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Forced sale Permits a brokered sale of the project or assets, usually after
completion, stabilization or a lock-out period and subject to
minimum price and bidding protections

Mediation or arbitration Provides a neutral process to resolve disputes without
immediately forcing a transfer or sale

Standstill or status quo protection Limits disputed actions, including the MM’s authority on the
affected matter, while the deadlock is being resolved

Loss of voting rights or suspension of | Restrains a defaulting member’s participation or economics
distributions without immediately ending the joint venture

Default loan or dilution remedy Allows the non-defaulting member to cover a funding shortfall
and receive economic priority or an ownership adjustment

Call option, put option, damages and | Gives the non-defaulting member stronger economic remedies
clawback for serious defaults, with clawback reserved for more serious
misconduct such as fraud

MM removal Directly addresses developer default or controlissues, butis only
practical if the replacement developer, lender consent and
completion-guarantor substitution can be addressed

Transfer-related rights Permitted affiliate or qualified-transferee transfers, tag-along
rights, drag-along rights, ROFOs and ROFRs regulate how a
member exits or participates in a sale

Because these mechanisms can have very different economic consequences, they are often limited to
specified major decisions, delayed until after completion or stabilization, or conditioned on minimum price,
response period and timing protections. In particular, removal of the MM should be checked against the
construction loan and completion guarantee documents: where an affiliate of the local developer has
provided a completion guarantee, replacing the MM may require identifying a replacement developer,
obtaining lender consent and substituting the guarantor. Similarly, a ROFO generally requires the selling
member to approach the other member before negotiating with third parties, while a ROFR generally allows
the other member to match a bona fide third-party offer after third-party negotiations; because a ROFR can
chill third-party transactions, the trigger conditions, response periods, minimum price requirements and re-
offer mechanics should be carefully drafted.

In summary, the LLCA is not merely an organizational document; it is the central agreement that allocates
developmentrisks, funding obligations, management authority, distribution priorities, default remedies and
exit rights. In practice, the document should be reviewed together with the construction loan, construction
contract, completion guarantee and related project documents. Particular attention should be paid to
additional capital contributions, costs outside the approved budget, waterfall mechanics, major decisions,
deemed approval, events of default and exit rights, so that investor protections for the Japanese investor as
NMM are specifically reflected in the transaction documentation without unduly preventing the MM from
moving the development forward.

July 31, 2026
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HOSPITALITY / Real Estate and REITs

Il. Japan’s Private Lodging Market: Legal Framework and Recent
Regulatory Trends

Introduction

In recent years, inbound tourism to Japan has rebounded significantly. According to data published by the
Japan Tourism Agency, the number of foreign visitors to Japan in 2025 exceeded pre-COVID-19 levels
recorded in 2019. As demand has recovered, accommodation supply, particularly in popular tourist
destinations, has also expanded. One format that has grown in recent years is “private lodging (minpaku)”,
a model under which ordinary residential properties are used to accommodate guests.

Traditionally, the operation of accommodation facilities in Japan has been regulated under the Hotel
Business Act. However, operating an accommodation business under that Act requires permission from the
prefectural governor, and the requirements for obtaining such permission are relatively stringent. As aresult,
it has not been easy for ordinary homeowners to enter the market. Against the backdrop of rising inbound
demand and growing interest in utilizing vacant properties, the Private Lodging Business Act was enacted in
2018.

According to statistics published by the Ministry of Land, Infrastructure, Transport and Tourism, as of May
15, 2026, the number of notifications filed for a Private Lodging Business under the Private Lodging Business
Act had reached 63,658 and has continued to rise since the Act came into force.

This newsletter provides an overview of Japan’s legal framework governing private lodging and highlights
recent regulatory developments.

Legal Framework for Private Lodging in Japan

In Japan, a person wishing to operate a private lodging business must generally choose one of the following
three frameworks:

(a) Permission under the Hotel Business Act

(b) Approval of a Special Zone Private Lodging Business under the National Strategic Special Zones
Act

(c) Notification for a Private Lodging Business under the Private Lodging Business Act.

(A) Permission under the Hotel Business Act

Permission under the Hotel Business Act is typically used for full-scale accommodation businesses, such
as hotels andinns, as well as for simple lodging houses where multiple guests share accommodation space.
Under this permission-based regime, the relevant facility must satisfy the requirements set out in the Hotel
Business Act and other related laws and regulations. Unlike the Private Lodging Business Act, there is no
upper limit on the number of operating days per year.

(B) Special Zone Private Lodging Business

A Special Zone Private Lodging Business under the National Strategic Special Zones Act is available only in
certain areas designated as National Strategic Special Zones. In these designated areas, a corporation that
obtains the required approval may operate a private lodging business without obtaining permission under
the Hotel Business Act or filing a notification under the Private Lodging Business Act.

However, this framework is available only in limited areas, including Ota Ward (Tokyo), Osaka Prefecture,
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and Osaka City. In addition, a major region, Osaka City, has suspended new registrations for Special Zone
Private Lodging Businesses.

(C) Notification under the Private Lodging Business Act

Where the above two options are not available or suitable, operators often consider filing a notification under
the Private Lodging Business Act. Unlike the first two frameworks, this regime does not require permission
or approval. Instead, a person may commence the business by filing a notification with the prefectural
governor or other competent authority.

Overview of the Private Lodging Business Act

(A) Regulated Persons and Activities

The Private Lodging Business Act mainly regulates:
e apersonengagingin a Private Lodging Business (“Private Lodging Operator™);

. a person entrusted by a Private Lodging Operator to manage a private lodging facility (“Private
Lodging Administrator”); and

. a person providing a platform service, such as an online booking or brokerage site for private
lodging (“Private Lodging Intermediary”).

The Act also distinguishes between two categories of Private Lodging Businesses:

e aresident-host type, where the host resides in the relevant property (for example, a homestay
arrangement); and

e anon-resident-host type, where the host does not use the relevant property as their principal
residence.

Different regulatory requirements apply depending on which category is involved.

(B) Key Regulatory Requirements

The principal requirements applicable to Private Lodging Businesses include the following. For brevity, this
newsletter does not cover in detail the separate regulations applicable to Private Lodging Administrators and
Private Lodging Intermediaries.

e A person intending to engage in a Private Lodging Business must file a notification with the
prefectural governor (Article 3).

e The total number of days on which guests may be accommodated in the relevant property must
not exceed 180 days per year (Article 2, paragraph (3)).

e The property must be equipped with the following facilities: a kitchen, bathroom, toilet, and
washbasin (Article 2, paragraph (1), item (i)).

. For non-resident-host type businesses, the host must, in principle, entrust lodging management
services for the property to a Private Lodging Administrator (Article 11).

. Private Lodging Operators must take certain measures to ensure the comfort and convenience of
guests who are foreign tourists (Article 7).

. Private Lodging Operators must explain to guests of certain matters, including precautions
necessary to prevent noise disturbances, and must respond appropriately and promptly to
complaints and inquiries from neighboring residents (Articles 9 and 10).
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. Private Lodging Operators must report to the prefectural governor once every two months on
matters including the number of days on which guests were accommodated, the number of guests,
the cumulative number of guests, and a breakdown of guests by nationality (Article 14).

(C) Supervision and Enforcement

To ensure proper business operations by Private Lodging Operators, the Act provides for various supervisory
measures. Administrative actions available under the Act include the following, listed in increasing order of
severity:

1. Collection of reports and on-site inspections

The prefectural governor may require a Private Lodging Operator to submit reports to confirm
compliance with applicable laws and regulations. The governor may also authorize officials to
enter the relevant property and inspect books, documents, and other materials (Article 17).

2. Order for business improvement

If the prefectural governor determines it necessary to ensure the proper operation of a Private
Lodging Business, the governor may issue an order for business improvement (Article 15).

3. Order for suspension or discontinuation of business

If a Private Lodging Operator violates an order for business improvement or otherwise breaches
applicable laws and regulations, the prefectural governor may issue an order to suspend or
discontinue the business (Article 16).

(D) Additional Local Ordinances and other Related Regulations

In addition to the statutory requirements described above, local governments often impose stricter
restrictions through ordinances, including limitations on operating hours and operating days. Accordingly,
any person considering starting a private lodging business should carefully review the relevant local
ordinances, guidelines, and administrative practices in advance.

In addition, where a condominium unit is to be used for private lodging, operators must confirm whether the
condominium management bylaws impose any restrictions.

Because properties are being provided to guests for accommodation, operators must also comply with
the Building Standards Act, the Fire Service Act, and other building-related regulations.

Recent Regulatory Updates

As noted above, the number of notifications filed for Private Lodging Businesses has continued to rise. At the
same time, however, various issues remain unresolved, including disputes with neighboring residents.
Recent developments suggest a broader trend toward stricter supervision and regulation.

First, with respect to the Special Zone Private Lodging Business regime, Osaka City—where the majority of
special zone private lodging facilities nationwide are located—suspended acceptance of new applications
on May 29, 2026. Although facilities that had already obtained certification before that date may continue to
operate.

Second, local governments are moving to tighten their supplemental regulations. For example, Sumida Ward
(Tokyo) amended its private lodging ordinance on April 1, 2026, significantly strengthening restrictions,
including by prohibiting weekday operations for non-resident-host type properties.

Third, administrative enforcement against non-compliant operators has become more visible. Toshima
Ward (Tokyo) issued business suspension orders to 15 operators on June 17, 2026. In Shinjuku Ward (Tokyo),
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the authorities issued the most severe administrative sanction—orders for business discontinuation—on
December 4, 2025 and March 16, 2026.

Going forward, it will be important to monitor whether this trend toward stricter regulation continues.
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This newsletter is given as general information for reference purposes only and therefore does not constitute our firm’s legal
advice. Any opinion stated in this newsletter is a personal view of the author(s) and not our firm’s official view. Given the
nature of this newsletter as general information, statutory provisions and source citations may have been intentionally
omitted. For any specific matter or legal issue, please do not rely on this newsletter but make sure to consult a legal adviser.

We would be delighted to answer your questions, if any.

If you would like to receive our newsletters by email directly, please fill out the “Subscription Form”:
https://www.nagashima.com/en/newsletters/nl_japan_legal_update/.

Should you have any questions about our newsletters, please contact us at <newsletter@nagashima.com>.
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